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M NUTE ENTRY
This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution, Article VI, Section 16, and A R S
Section 12-124(A). This case has been under advi senent
since recei pt of Appellee’s nmeno. This decision is nade
within 30 days as required by Rule 9.8, Maricopa County
Superior Court Local Rules of Practice. This Court has
consi dered the Menoranda of counsel and the Transcripts of
Proceedi ngs, CD Nos. 70603022001, 50408032001, 50409042001,
fromthe Phoenix Cty Court.

Appel l ant was charged with Manifest Intent to Conmt an Act
of Prostitution,’a Class 1 misdenmeanor, in violation of
Phoeni x City Code Sec. 23-52(a)(3). The act was alleged to

! Appellant's Memorandum (a.k.a. Brief) , p. 2; Appellee’s Memorandum, p. 1.



have occurred October 11, 2000.2 Appel |l ant entered a pl ea of
not guilty and the case was tried in the Phoeni x Minici pal
Court:
a) before the Honorable Patricia Witehead, who handl ed
pretrial notions;
b) before the Honorable Carol Berry to a jury which found
Appel l ant guilty of the charge; and
c) to the Honorable Francisca Cota for sentencing.

The court inposed probation for one year, and because of
Appel lant’ s prior convictions, a mandatory 180 days in

jail; however, because she was enployed, the court all owed
work release for tine actually at work. Appellant filed a
Noti ce of Appeal. Execution of the sentence, to include the
180 days’ confinenent, has been stayed pending this appeal.?

Appel I ant bases her appeal on a single issue: that the
trial court abused its discretion in admtting character
evi dence contrary to Rule 404, the Arizona Rul es of

Evi dence. * Appel | ee maintains that the trial was conducted
fairly and that the conviction and sentence should be
uphel d. Because this case m xes questions of |aw and fact,
| reviewthe trial court’s |egal conclusion de novo.®

When reviewi ng a case for sufficiency of the evidence, an
appel l ate court nust not reweigh the evidence to determ ne
if it would reach the same conclusion as the original trier
of fact.® All evidence will be viewed in a |ight nost
favorable to sustaining a conviction and all reasonable
inferences will be resol ved agai nst the Defendant.’

Mor eover, an appellate court shall afford great weight to
the trial court’s assessnent of witnesses’ credibility and
shoul d not reverse the trial court’s weighing of evidence
absent clear error.® Wen the sufficiency of evidence to
support a judgment is questioned on appeal, an appellate
court will exam ne the record only to determ ne whether
substanti al evidence exists to support the action of the

2 Appellant’s Memorandum, p. 3; Appellee’'s Memorandum, p. 1.
3 Appellee’'s Memorandum, p. 1.
* Appellant's Memorandum, p. 4.
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| ower court.® The Arizona Suprene Court explained in State
v. Tison that “substantial evidence” neans:

More than a scintilla and is such proof as a
reasonabl e m nd woul d enploy to support the
conclusion reached. It is of a character which would
convi nce an unprejudiced thinking mnd of the truth
of the fact to which the evidence is directed. If
reasonable nen may fairly differ as to whet her
certain evidence establishes a fact in issue, then
such evi dence nust be considered as substantial .°

In general, the trial court has broad discretion to
determne the adm ssibility of evidence. By definition, a
party’s admission is not hearsay;!! furthernmore, so |long as
the evidence is relevant,'? violates no constitutional
statutory, or court rule,*® and has sufficient probative
value to “substantially outweigh . . . the danger of unfair
prejudi ce, confusion of the issues, or msleading the jury,
or by considerations of undue delay, waste of tinme, or
needl ess presentation of cunulative evidence . . . .", Mt
may be present ed.

3

Four factors control the adm ssion of evidence of prior
acts under Evidence Rule 404(Db):

(1) evidence nust be admitted for a proper purpose;

(2) evidence nust be factually or conditionally
rel evant;

(3) the trial court nmay exclude evidence if its
probative value is substantially outwei ghed by
danger of unfair prejudice; and

(4) the objecting party nust have the opportunity to
receive limiting instruction if requested.®®

The critical portion of Rule 404(b) permts a show ng of
“proof of notive, opportunity, intent, preparation, plan,
know edge, identity, or absence of nistake or accident.”®
Furthernore, the rule has repeatedly been so applied in
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various Arizona cases.!’ Here, the evidence is relevant
because Appellant’s adm ssion to the officer shows notive
and intent.® The State's attorney subnmitted for the court’s
consideration a field interrogation printout which said,
“[the appellant] was loitering in a[n] area that was known
for prostitution and . . . she admtted that she was trying
to work, and that neant work as a working prostitute.”!® The
court admitted the printout into evidence as a state

exhi bit.?° Additionally, Appellant’s husband admitted that
“Mchelle was a prostitute” when he net her.”?!

This evidence was factually rel evant because the State
presented sufficient evidence fromwhich the jury could
determ ne that Appellant had presented herself as a working
girl. Appellant did not deny that she was “working on the
previ ous occasi on, September 6, 2002;%?in fact, she
admtted it.

The significant probative value of this evidence was not
substantially outwei ghed by the danger of unfair prejudice.
Evidence is unfairly prejudicial only if it has an undue
tendency to suggest a decision on an inproper basis, such
as enotion, sympathy, or horror.?® 1| find that this evidence
does not have such a tendency.

The trial court must instruct the jury that they are to
consi der other act evidence only for the proper purpose for
which it was adm tted upon a request for such a limting
instruction.? The trial record captures discussion that a
limting instruction was contenpl ated, perhaps even

advi sabl e. ”?° Appel l ant clearly had the opportunity to
request this instruction, however, it is not apparent that
the instruction was requested or given. The general rule is
that the trial court does not err in failing to give a
[imting instruction if trial counsel does not properly

1 Seee.g., Sate v. Roscoe, 184 Ariz. 484, 491; 910 P.2d 635, 642 (1996) and State v. Terrazas 189 Ariz.
580, 582; 944 P.2d 1194, 1196 (1997).
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request such an instruction.?® For that reason, | find no
error.

This Court finds that the trial court’s determ nati on was
not clearly erroneous.

| T 1S THEREFORE ORDERED affirm ng the judgnent and sentence
of the Phoenix City Court in this case.

| T I'S FURTHER ORDERED remanding this matter to the Phoeni x
City Court for all further proceedings associated with this
case.

2 gatev. Hyde, 186 Ariz. 252, 278, 921 P.2d 655, 681 (1996); Sate v. Atwood, 171 Ariz. 576, 629, 832
P.2d 593, 646 (1992); State v. Mincey, 141 Ariz. 425, 434, 687 P.2d 1180, 1189 (1984).



